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Questions Presented 


Did the court below err in precluding 
defense counsel to fully cross-examine 

the kidnap victim as to her prior juvenile 
involvement with the police, her juven- 
ile adjudication and all the underlying 
facts concerning same? 


Did the court err in not suppressing 
the confessicn allegedly made by the 
Appellant to the F.B.I.? 


Was there sufficient evidence presented 
to sustain the Appellant's conviction? 


STATEMENT PURSUANT TO RULE 28 (3) 
ee 


Preliminary Statement 


APPELLANT, PEDRO LIND appeals from a judgment 
of the United States District Court, Southern District of 
New York (Stewart, J.) Convicting him of transporting a 
kidnapped person in interstate commerce (18 USC 1201 (a) 
and 2); Receiving ransom in connection with a violation 
of 18 USC Section 1201 (18 USC 1202 and 2); Transmitting 
in interstate commerce a telephone call, containing a 
demand for ransom for the release of a kidnapped person 
(18 USC 875 (a) and 2); Using a firearm to commit a 
felony 18 USC 924 (c) (1) and (2); and the conspiracy 
so to do (18 USC 1201 (c). 

Appellant was sentenced to a period of imprison- 
ment of forty (40) years on each of five (5) counts to 
run concurrently, 

Facts 

The appellant PEDRO LIND was named, along with 

HECTOR LUIS PEREIRA, in a five-count indictment (76 Cr. 83) 


charging conspiracy to kidnap, kidnapping, receipt of ransom 


money, transmitting an interstate communication demanding 
payment of a ransom, and use of a firearm to commit a 
federal felony. 

The chief government witness in the case was 
KATHLEEN ANN LUTZEN, a seventeen (17) year old Paramus 
High School student who testified that while walking 
near her home on the evening of January 13, 1976 she was 
forced into a car at gunpoint by two (2) males after they 
had stopped her to ask directions to the George Washington 
Bridge. The car was then driven to 14-16 Mount Hope Place 
in the Bronx where Miss Lutzen was taken to apartment 2El, 
undressed and forced to perform sexual acts throughout the 


night upon both men, Later than night defendant PEREIRA made 


a demand for ransom of $2,000.00 via public telephone 


from the Bronx to the victim's father WARREN LUTZEN in 
Paramus, New Jersey. The next morning PEREIRA again called 
Mr, Lutzen and arranged for him to leave the’ $2,000.00 at noon 
under a taxi cab parked at 176th Street and Jerome Avenue 

in the Bronx, After the money was left, PEREIRA picked 


it up and walked back to the apartment, while unknown to him 


he was being followed by an F.B.I. Agent. PCREIRA then 
took Miss Lutzen with a knit cap pulled down over her eves 
out of the apartment at which time he was arrested by the 
F.B.I.. 

LIND was not found at the apartment at this 
time and several days later he surrendered to the F.B.I. 
accompanied by one JOSE OCANA who was the lessee of the 
apartment 2El. LIND allegedly confessed after being 


guestioned for more than eight (8) hours by the F.B.I. 


agerts, 


The defense attempted to establish that 
Miss Lutzen had been hitchhiking and that she willingly 
accepted a ride from the two (2) men and had agreed to go 
to the apartment in the Bronx and willingly engaged in the 
sexual acts alleged. When she was fearful of what her 
parents would do to her and what the consequences would be, 
she devised the ransom and kidnapping story; the defense 
further attempted to show that even if it was believed that 
Miss Lutzen was kidnapped that she could not identify one 


of the kidnappers and one of her assaulters as the Appellant 


Prior to the trial a motion was made by defense 
counsel to suppress all physical evidence found in the 
apartment on the grounds that the search warrant was not 


proper and also a motion was made to suppress any post~arrest 


statements on the grounds that any such statements were not 


voluntary and any waiver of rights was not knowingly and 


intelligently made. 

On March 3, 1976 a lengthy |. ating was held on 
both of the above motions after which both motions were 
denied (min, of 3/3/76 Pq. 1-120). 

After approximately two days of deliberation the 


jury found defendant LIND guilty on all counts, 


POINT I 


THE COURT BELOW ERRED IN PRECLUDING 

DEFENSE COUNSEL TO FULLY CROSS-EXAMINE 

THE KIDNAP VICTIM AS TO HER PRIOR 

JUVENILE INVOLVEMENT WITH THE POLICE, 

HER JUVENILE ADJUDICATION AND ALL 

THE UNDERLYING FACTS CONCERNING SAME, 

Prior to the start of the trial and solely 
through the efforts of defense counsel and his investigator 
it was uncovered from the Paramus police department that 
Miss Lutzen had prior contacts with the police and the 


Juvenile Court, Thus, records of the Juvenile-Aid-Bureau 


the Paramus Police Department which were marked as Court 


Exhibit 2 e1 3/17/76 (A = 44) disclosed the following: 


"On 10-5-71 at 12:00 p.m. she (Miss Lutzen) left 
her home w/o permission and remained away until 10-8-71 
at 9:30 p." The "disposition" of this incident indicates 
that Miss Lutzen was repremanded and released: ("Rep/Rel."). 
© 8/2/74 Miss Lutzen was involved in an incident 


where the varamus Police noted that Miss Lutzen was "D.P. 


(disorderly person) alcohol" and the disposition of 
the incident indicates "R/R" (reprimanded and released). 

On 4-10-75 Miss Lutzen was again involved in 
an incident which the Paramus Police department described 
as follows: “Nature of incident: DP/Hitch-hiking/O.M.U.F.P,” 
(disorderly person; hitchhiking; obtaining money under 
false pretenses); and under “disposition of incident" it 
states “Court”, 

All of the explanations for abbreviations were 
based upon defense counsel's discussions with Captain 
Elliot of the Paramus Police department (min. of 3-16-76 
Pg. 26 = 8), Defense counsel arguing for admission 
of these records stated clearly and forcefully that they 
should be admitted under Rule 404 as character evidence 


and also to establish a defense that Miss Lutzen was afraid 


to admit that this was not a kidrapping and that her story 


was fabricated by her out of fear that she would be sent to 
an institution because of her prior conflicts with the 
police and the Juvenile Court (min, 3-16-76, Pq. 32). 

Indeed at pace 38 of the minutes of 3-16-76, while 


counsel was arguing the admissibility of the three 


juvenile aid cards it was disclosed by the government that 
Miss Lutzen was “adjudicated a juvenile delinquent and was 
placed on probation and is making restitution of a $40.00 
check", Further, Mr. VIZCARRONDO, the Assistant United States 
Attorney stated: “it is our inform-tion that what happened 

is Miss Lutzen caught a ride with an individual whom she 

knew to be a police officer. She was going home to her 
parents’ from a friends house. She got into a fight with 


the police officer. The police officer brought her down 


to the station and there they found in her pocketbook the 


identification she used to forge this $40.00 check", 
Again, we have disclosed the propensity of “Miss 
Lutzen to hitchhike and flag down cure, Certainly, the 
defense had the right to cross-examine her on this crucial 
guestion to see if the jury believed that she was forced 
into the car on the night in question, or actually flagged 
down the car while hitchhiking. It must be remembered 
that in the cross-examination of Miss Lutzen. she stated 


that she was walking to a friends house to deliver a pair 


of jeans and that she was ready to walk up to four (4) 
miles to deliver these jeans on a cold winters night of 
January 13, 1976 (T.T. 148). If the jury had been permitted 
to have before it her prior actions they may have concluded 
that she was lying when she said that she was not hitch- 
hiking and thus lying about the other parts of her testimony 
so that the jury could disregard her entire story. 

Defense counsel clearly maintained to the trial 


Judge that his purpose in seeking to introduce all the prior 


incidents of Miss Lutzen was to show that she had the trait 


of being a runaway and a hitchhiker under Rule 404 (2) of 
the Federal Rules of Evidence (min, 3-16-76 p. 41-2), 

The trial Court ruled that defense counsel could 
not cross-examine Miss Lutzen as to being a runaway on 
10-5-71; nor the charge involving alcohol on 10-2-74, nor 
the juvenile ¢» ‘inquency adjudication in 1975, The only 
incident which defénse counsel was permitted to cross-examine 
on was tae hitchhiking incident on April 10, 1975 or May 16, 
1976 (min, 3-26-76 p, 46-7). Certainly this tied the hands of 
defense counsel who could have used all the other incidents 


to great advantace and could have p-ssibly convinced the j..y 


that tiss Lutzen was lying. 


Rule 404 of the Federal Rules of Evidence provides 


in part as follows: 


"(a) character evidence generally, 
Eviaence of person's character or a 
trait of his character is not admiss- 
ible for the purpose of proving that 
he acted in conformity therewith on a 
particular occassion, except ... 


(2) character of victim. Evidence of 
a pertinent trait of character of the 
victim of the crime offered by an 
accused ,..." 


In addition Rule 405 of the Federal "ules of 
Evidence provides in part as follows: 

".e- (b) Specific instance orduct. 

In cases in which character or a trait of 

character of a person is an essential element 

of a charge, claim or defense, proof 

may also be made of specific instances of 

his conduct,” 

It is submitted that under either rule “he defense 
should have been permitted to cross-examine Miss Lutzer on all 
of the juvenile matters since running through all of them was 


the character and trait of Miss Lutzen to hitchhike. 


Rule 609 (d) of the Federal Rule of Evidence provides 


in part that: 


"  (e)vidence of juvenile adjud- 

ication is generally not admissible ,,., 

the Court may however ... allow evidence 

of a juvenile adjudication ... if the Court 

is satisfied that admission ... is 

necessary for fair determination of the issue 

of guilt or innocence,” 

Certainly in the case at bar where it is shown that 
in connection with being arrested on the bad check charge or 
related to this charge according to the last juvenile aid 
bureau card from the Paramus Police Department, the victim 
Miss Lutzen was accused or charged with being a disorderly 
person and hitchhiking; that evidence should have been 
admitted, not to attack her general credibility, but to 
be able to probe Miss Lutzen to show bias and prejudice 
motive or other state of mind to wit: that she would lie 
concerning the fact that she was hitchhiking so as to avoid 
being institutionalized or sent to a juvenile center or 
reform school and to avoid the wrath of her parents and 


school officials and to avoia other possible disciplinary 


measures, 


In the recent case of United States v. Canniff 


521 F. 2d 565 (2d Cir. 1975) that Court held that youthful 


offenders or juvenile delinquency adjudications are not to 
be treated as Criminal convictions and should noimally 

be inadmissible in Federal Court to attack the credibility 
of a defendant. However, that Court did not decide whether 
Federal Courts should at least allow impeachment of the 
witness by bringing out the underlying facts underlying 

the adjudication (521 F 2d. at pg. 570 note 4), 


In the case at bar the evidence of both the 


adjudication and the underlying facts were sought to be 


broucht out from the victim - witness KATHLEEN LUTZEN and 
not from a defendant. It is this writer's opinion that the 
holding in Canniff in no way precluded the defense counsel 
from questioning Miss Lutzen (a witness - not a defendant) as 
te both the adjudication and the underlying facts to show 
...4t or habit under Rule 404 and 405 (b) for a “fair deter- 
mination of the issue of guilt or innocence" pursuant to 
Rule 609 (d). 

The case of Davis v. Alaska 514 US 308 (1973) is 
in point. In that case the Court held in reversing the 
lower Court for refusing to permit defense counsel to 


introduce evidence of a prosecution witness’ prior juvenile 


adjudication for burglary that 


"(T) he (defendant's sixth amendment) right 
of confrontation is paramount to the States 
policy of protecting a juvenile offender ... 
Whatever temporary embarrassment might 

result ... to Green or his family by disclosure 
of his juvenile record - if the prosecution 
insisted on using him to make its case - is 
outweighed by petitioner's right to probe 
into the influence of possible bias in the 
testimony of a crucial identification witness" 
(pg. 319) 


The defendant LIND faced a possible life sentence 
for one of the most serious crimes in the Federal Criminal 
Code, KATHLEEN LUTZEN was not only a crucial witness, she 
was the complaining witness and the government's pri:.cipal 
witness against LIND. Evidence of prior juvenile conflicts 
with the law were uncovered by the defense - and was not 


supplied by the prosecution as Brady material. 


It is respectfully submitted that under all of the 


circumstances the defense should have been permitted to fully 
cross-examine Miss Lutzen and to go into all of the items on 
all the Juvenile Bureau aid cards as well as the juvenile 
adjudication for passing a bac check, including the underlying 


facts concerning same, 


POINT II 


THE COURT ERRED IN NOT SUPPRESSING 


-—-. 


THE CONFESSION ALLEGEDLY MADE BY THE 
APPELLANT TO THE F.B I, 


ee eee 


Prior to trial defense counsel made : written 


motion with supporting affidavit to suppress the confession 


allecedly made by the appellant to the F.B.I. on the grounds 


that said statement was not voluntary and any waiver of rights 
was not knowingly and intelligently made. A hearing was held 
on this motion on March 3, 1976 prior to selection of a jury 
and the motion was denied (min, 3-3-7 pgs. 70-119), A 
further motion was made by defense counsel aiter the close 

of the governments case and again was denied by the trial 
Court (T.T,. pos, 737-9) 

Testimony at both the hearing on the motion to 
suppress and at the trial disclosed the following, That on 
January 18, 1976, five (5) davs after the kidnapping the 
Appellant LIND accompanied by a supposed friend, one JOSE 


OCANA surrendered to the F,B.I.. It was determined that 


Appellant could neither read nor write English and, therefor, 


Special Agent HAROLD GOSSETT who spoke Spanish, inter- 
viewed appellant. It was also determined that LIND could 
not write Spanish. The questioning of appellant including 
the booking procedures consumed approximately eight (8) 
hours at the F. B. I. offices. All statements were written 
by Agent GOSSETT and LIND only signed his name and initialed 
the pages, 

Present during all the times was the person 
who rented the apartment where Miss Lutzen was held, JOSE 
OCANA. It was admitted that OCANA had to interpret some 
portions of LIND's statement for Agent GOSSETT (T.T. 695-7) 
There was also a time lapse of more than eight (8) hours from 
the time that Mr. Lind first appeared at the F.B.I. office 
on Sunday, January 18, 1976 at 1:35 p.m, to 10:15 p.m. when 
he was delivered to the Metropolitan Correctional Center. 
The defercant was not arraigned before a Magistrate until 
Monday, January 19, 1976, 

Certainly, JOSE OCANA who brought LIND to the 
F.B.I. office and who helped Agent GOSSETT interpret, was 
that time a possible suspect in the case, since it was in 


name that a; urtment 2El was rented, This must be viewed 


with great caution and possible suspicion that the interpre- 


tation he gave was not a fully correct and accurate one. 

It is respectfully submitted that in the totality 
of the circumstances surrounding the appellant's interrogation, 
his statement should be held to be involuntary. See: i.e. 


United States ex rel Stanbridge Vi Zelker 514 F, 2d 45 
(246 Cir, 19735) 


United States ex rel Coleman v. Mancusi 423 F, 2d. 985 


(2d Cir. 1970) 


POINT III 


THE EVIDENCE AGAINST THE APPELLANT WAS © 

INSUFFICIENT TO SUSTAIN HIS CONVICTION 

On March 18, 1976 a “Simmons” type hearing was held 
out of the presence of the jury (pgs. 415 - 434) after which 
it was determined by the trial Judge that he would not permit 
an "In Court" identification of the appellant LIND. 

In fact, during the entire trial, Miss Lutzen never 
once identified LIND as one of the kid appers., However, she 
repeatedly referred to the "driver" aril “passenger” of the 
car into which she said she was forced. At no time during the 
entire trial did LUTZEN identify LIND as the person who 
allegedly abducted her, or as the individual who made any 
ransom demand or received any ransom, or the inc..vidual who 
committed any sexual or physical assaults on her. 

The appellant was never found with the victim. There 
was never any calls made by the appellant. No ransom money 
was ever found on the appellant. In addition, the only finger- 
prints of appellant that were found in the room were on personal 


items belonging to the appellant which had nothing to do with 


the kidnapping. There was not one item of clothing, one item 


of personal belor nags of the victim Miss Lutzen on which the 
fingerprints of PsDRO LIND were found, Indeed, there weren't 
even any fingerprints found on the gun in the apartment nor 

on the chair on which Miss Lutzen was allegedly tied to. 
Further, the government failed to produce any medical testimony 
as to the nature of the mark on the appell. at's hard, The 
government attempted to show that the mark on appeliant's 

hand was from the teeth of Miss Lutzen when she bit down on 

one of the hands of the kidnappers, It is respectfully 


submi*ted that a reading of the entire record discloses that 


“there was insufficient evidence to sustain the appellant's 


conviction, 


CONCLUSION 


FOR THE ABOVE STATED REASON APPELLANT'S 
CONVICTION SHOULD BE REVERSED AND 
APPELLANT GRANTED A NEW TRIAL 


Respectfully submitted 
August 3, 1976 


MARTIN E, GOTKIN 

Attorney for Defendant-Appellant 
250 West 57th Street 

New York, New York 10019 

(212) 541-8390 
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COUNT ONE 
The Trend Jury charsces: 

1. rea om or about the 13th day of January, 1976, 
up te end ineluding the 13th ¢ay of January, 1976, in the 
Southern District of Jew York, HECTOR LUIS PIRCIRA and PEDRO 
LIND, the defendents, unlawfully, wilfully an¢ knowingly did 


combine, conspire, confederate and agree togethsr and with 


eseh other to vilate Sectivn 1201 of Title 13, United States 
Code. 


2. It was a part of said consviracy that the cefencants, 
TECTOR LUIS PENEINA and PEDRO LIVD, mlawfully, wilfully anc 
knowingly weuld and did seise, confine, inveigie, decoy, 
xidnep, abduet and carry away and hold for ransom and reward 
and otherwise a person, and would and did wilfully transrort 
said person in interstate commerce, to wit, fron New Jersey 
to New York. 

OVERT ACTS 

In furtherance of said conspiracy ana to effect the 
objects thereof, the defendants did commit the followins overt 
acte, among others, in the Southern District of New York and 


elsewhere! 


INDICTMENT 


1. On or about the lith aay of Jenusry, 1975, the 
Jefandant , PEDRO LID, drove a car conteinin~ Sathizsen Ann 
Lutsen and the defendant, {OCTOR LOIN PHrTInA, into -iew 
York, New York, froa she Gcortve ‘‘ashincton orivre. 

2. On or abous the 13th day of January, 1976, 
the defendants, HOCTOR LUIS PEREIRA and PEDRO LIND, enterec 
13-16 Mount Uove Place, 2ronx, New York, with Kathleen Ann 
Lutzen. 

3. Om or about the lith day of Januery, 1976, at 
appreximately 1:00 A.M., the defendant, HZCTOR LUIS PEREITA, 
made a telephone call from a public telephone in the 2ronz, 
Hew York. 


&. On or @out the 14th day of Janutry, 1976, the 


defendant , HECTOR LUIS PEREIRA, picked wp an envelope contain- 
ing approximately $2,000 in currency from under a taxicab 
parked in the vicinity of 176th Street and Jeroze Avenue, 
Brenx, New York. 

5. On or about the l4th day of January, 1976, the 
defendant HECTOR LUIS PEREIRA, walked out of 14-16 Mount 
Hope Pleee, Brenz, New York, with Kathleen Ann Lutren. 

(Title 18, United States Code, Section 1201(c).) 


COUNT TiVO 

The Grand Jury further cherces: 

On or about the 13th day of January, 1975, in the 
Southern District of New Yerk, HECTOR LUIS P=PEIKA and 
PhLwO LIND, the defendants, wilawfully, wil?u: ated 
knowingly did seize, confine, invsicle, deccy tdr p, abcuct 
and carry away and hold for ransom and reward end otherwise 
@ person, namely, Kathleen Ann Lutzen, and did wilfully 
transport said person in interstate commerce, to wit, from 
New Jersey to New York. 


(Title 18, United States Code, Sections 12C01(2) 
and 2.) 


INDICTMENT 


COUNT THREE 


The Crand Jury further cherrces: 

On or about the 1th day of January, 1976, in the 
Southern District of hew York, HECTOR LUIS PEREIRA and 
PEDRO LIND, the defendants, wmlawfully, wilfully and imow- 
ingly did receive, possess, and dispose of money, te wit, 
epproximately $2,000 in currency, and a pertion thereof, 
which had veen delivered as ransom and reward in connection 
with a violation of Title 18, United States Code, Section 
1201, to wit, the viclation set forth in Count Two of this 

adictwent, knowing the same to be mcney which hed been 
Gelivered a3 such ransom and reward. 
(Tatle 18, United States Code, Sections 1202 
and 2.) 
COUNT FOUR 


On r about the l4th day of January , 1976, in the 
Seuthern District of New York, HECTOR LUIS PSREIRA and 
PEDRO LIND, the defendents, did transmit in interstate con- 
merce a commanication, to wit, a telephene eal) from New 
Yerk to New Jersey, containing a dewand and request for a 
rensem snd reward fer the release of a kidnapped persen, 
namely, Kathleen Ann Lutsen. 

(Title 18, United States Code, Sections pile i 


COUNT FIVE 


The Grand Jury further charges: 

On or abeut the 13th day of January, 1976, in the 
Southern District of New York, HECTOR LUIS PEREIRA and 
PEDRO LIND, the defendants, ¢id wmilaewfully, wilfully and 
knowingly use a firearm to commit a felony fer which they 


INDICTMENT 


may be prosecuted in e Court of the United States, to wit, 
the felony charged in Count Two of this Indictment. 


(Title 18, United Stetes Code, Sections oh 
ané 2. 


eS! CLE ee 


United Stetes Attorney 


USvLind 
76 Cr 83 


CHARCE OF THE COURT 


Judge Stewart 


THE COURT: Mr. Artesona;, members of the jury, 
we have now come to that part of the case where the 
evidence is in, the lawyers have resented their arguments, 
and you are about to exercise your final role, and that 
is to pass upon and decide the fact issues that are in 
this case. 

First, I want to express my thanks to each 
ef you for your devotion to your duties, your patience, 
your attention. 

It is now your responsibility to reach a 


just decision, and I know that you will deliberate towards 


' reaching a verdict fairly, honestly and conscientiously. 


I am going to say a few general words, most 
if not all of which you have heard me say before, but 
I think it is important at this time that you have them 
in mind. 

It is your job as the exclusive judges cf the 
facts to pass upon the weight of the evidence, to resolve 
whatever conflicts there may be in the evidence and to 
draw such reasonable inferences as may be warranted by 
the testimony, the exhibits, the evidence in the case. 
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My function now is to tell you what the law 
is, and it is your duty as jurors to accept what I tell 
you the law is; not what the lawyers have argued to you 
isthe law; not what you think the law may be or should 
be, but what I tell you the law is. 

With respect to any question of fact, as I 
have told you, it is not what the lawyers say the facts 
are, it is not what I say the facts are; it is what you 
determine the facts from your recollection of the testimony, 
the evidence. 


The fact that the government is a party, that 


is, that the prosecution is brought in the name of the 


United States of America, entitles it to no greater weight, 
no greater consideration than that accorded to anybody 
else. And, by the same token, it is entitled to no less 
consideration. 

You will remember that I told you that the 
indictment is simply a charge, an accusation. It is 
evidence of nothing. It does not prove anything about the 
guilt of the defendant, and you will give no weight in 
your considerations, in your deliberations, to the fact 
that there is an indictment against this defendant. 

The defendant has pleaded not guilty; there- 
fore, the government has the burden of proving beyond a 
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reasonable doubt by competent evidence the charges made 
against him. Whether this burden is sustained does not 
depend upon the number of witnesses, the quantity of the 
testimony but rather, on the nature and quality of the 
testimony. 

It is a burden that never shifts, and remains 
upon the government through the entire trial,and is on 
the government right now as you are about to retire to 
deliberate. 

The defendant does not have to prove his 
innocence. On the contrary, a defendant is presumed to 
be innocent of the accusations contained in the indictment 
and the government must prove a defendant's guilt beyond 
a reasonable doubt. 

The defendant continues to be presumed to be 
innocent up to this point, and he continues to be presumed 
to be innocent only if and until you decide that the 
government has proven its case beyond a reasonable doubt. 

It is because of this burden the government 
has that the defendant has no obligation to present 
any evidence to you. In fact, in this case, the defendant 
has not done so. That is the absolute right of the 
defendant, and you are not to consider that fact, that he 
put in no case on his own behalf, and you are to draw 
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absolutely no inferences from that whatsoever. 
To repeat, the government has the heavy 
burden of establishing beyond a reasonable doubt that 
the defendant is guilty, before you can convict him. And, 


in addition, the defendant has a presumption of innocence 


which runs in his favor. It runs in his favor now, it 
runs in his favor during your deliberations. 

I want to tell you briefly about the five 
counts in the indictment. 

The first count, which I shall call the 
conspiracy count charges that from on or about the 13th 


day of January, 1976 up to and including the 14th day of 


January, 1976, Hector Luis Pereira and Pedro Lind -- and 
Pedro Lind is the defendant on trial before you -- con- 
spired to violate the Federal Kidnapping Statute, Title 
18 United States Code Section 1201. 

The second count charges the defendant 


Lind with the actual kidnapping of Kathleen Ann Lutzen 


on or about January 13, 1976. 


Count Three charges that Lind received a 


portion of the $2,000 ransom money delivered in connection 


with the kidnapping charged in Count Two. 
Count Four charges the transmittal in inter- 
state commerce of a communication, specifically, a telephone 


A-1l 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHO!'Si 
FOLEY SQUARE. NEW YORK, NY. = 791-1020 


eljw 10 808 
call from New York to New Jersey containing a demand and 
request for a ransom for the release of a kidnapped 
person, Kathleen Ann Lutzen. 

And finally, Count “ive charges that the 
defendant used a firearm to commit the felony charged 
in Count Two of the indictment, that is, kidnapping. 

I will call Counts Two through Five the 
substantive charges; Count One the conspiracy charge. 

Each of the substantive counts also charges 
that the defendant aided and abetted the commission of 
the crime alleged in that count. I will discuss the 
aiding and abetting statute with you a little bit later 
on. 

The substantive counts and conspiracy count 
in some respects are governed by different principles. 
Generally speaking, a substantive count charges a violation 
of the law which condemns specific conduct as illegal; 
for example, kidnapping. 

On the other hand, in a conspiracy count the 
offense charged is an agreement or understanding of two 
or more persons to commit a violation of a particular 
substantive law; in this instance the federal law pertaining 
to kidnapping. 


In a conspiracy charge there is no need to 
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prove a specific violation of the Fidnapping law. Conspirac 
which is collective criminal activity, is usually more 
difficult to detect than the illicit or criminal 
activity of a single individual. 

For this and other reasons, Congress has made 
a conspiracy, or concerted action between two or more 
persons to violate the federal laws, a separate crime 
entirely distinct from the substantive crime which may 
be the underlying objective of the conspiracy. 

On the other hand, a substantive count is 
one under which specific action is condemned, as for 
example, Count Two of this indictment which charges the 
defendant here with kidnapping. 

In short, the conspiracy charge relates 
to the unlawful agreement to kidnap, whereas the substantive 
crime refers to the actual or completed agreement. Since 
the essential elements which the government must prove 
before a conviction may be had are different in the 
instance of each crime, we will consider each separately. 

First, the conspiracy count. The count reads: 


Paragraph l. From on or about the 13th 


day of January, 1976 up to and including the 14th day of 


January, 1976, in the Southern District of New York, 
Hector Luis Pereira and Pedro Lind, the defendants, 
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unlawfully, wilfully and knowingly did combine, conspire, 
confederate and agree together with cne another, to 
violate Section 1201, Title 18 United States Code. 

It was a part, this is Paragraph 2: 

It was a part of said. conspiracy that the 
defendants Hector Luis Pereira and Pedro Lind, unlawfully, 
wilfully and knowingly would and did seize, confine, 
inveigle decoy, kidnap, abduct and carry away and hold 
for ransom and reward and otherwise, a person, and would 
and did wilfully transport said person in interstate 
commerce, to wit, from New Jersey to New York. 

There is another part of Count One which I 
will come to in a few moments which deals with overt acts, 
and I will explain that to you shortly. 

There are three essential elements of the 
conspiracy charge. The government must prove each of 
these elements beyond a reasonable doubt. And I will 
explain to you also in a few moments what I mean by 
beyond a reasonable doubt. 

If it fails to establish any essential 
element beyond a reasonable doubt, you must acquit the 
defendant. If the government succeeds, on the other hand, 
it is your duty to convict. 


These three elements as to the first count 
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are as follows: 

First, that sometime between approximately 
January 13, 1976 and January 14, 1976 an agreement or 
understanding existed between Hector Luis Pereira and 
Pedro Lind, the defendant on trial before you, to commit 
at least one of the crimes alleged in Count 1, to wit, 
wilfully and knowingi seizing, confining, inveigling, 
decoying, kidnapping, abducting and carrying away and 
holding for ransom and reward and otherwise, a person, 
and wilfvlly transporting that. person in interstate 


commerce. 
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conspiracy existed to kidnap a person and hold that person 
for ransom or some other purpose. r 

Second, this is the second element, that the 
defendant knowingly and willfully became a participant in 
the conspiracy with knowledge of at least one of the crimin 
purposes. 


Third, that one of the conspirators, not 


necessarily the defendant, Pedro Lind, knowingly committed 


inthe Souther: District of New York, at least one of the 


Take 6 p.m. 
In short, the government must prove that a 
1 


overt acts in the indictment at about the time alleged in 
furtherance of the conspiracy. 

I will come back to the overt acts. 

I instruct you, incidentally, that Manhattan and 
the Bronx, are in the Southern District of New York. 


Now, ‘at is a conspiracy? 


The idea of a conspiracy is very Simple. It is 


a combination, agreement, or understanding of two or more 


persons to accomplish criminal purposes. In this case the 
government contends the purpose of the conspiracy was to 
violate the law with respect to kidnapping. The gist of thi 
the law, and it does not matter whether or not it succeeded. 


Conspiracy has sometimes been called a partnershi 
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in criminal purposes in which each member becomes the agent 


of every other member. 

To establish a conspiracy, the government is not 
required to show that two or more persons sat around a tabl 
and entered into a solemn or formal pact orally or in 
writing, stating that they formed a conspiracy to violate 


the law. Indeed, it would be extraordinary if there ever 


was such a formal document or a specific cral agreement. 


From its very nature a conspiracy is almost 


invariably secret in its origin and execution. Express 
language or specific words are not required to indicate 
assent or attachment to a conspiracy. 

When persons, in fact, undertake to enter into a 
criminal conspiracy, much is left to unexpressed under- 
standing. 

You must first determine whether or not the 


proof establishes the existence of a conspiracy as charged 


in the indictment. 

In deciding this, the first element, as I have 
said, it is sufficient for two or more persons in any 
manner through any contrivance, impliedly or tacitly, to 
come to a common understanding to violate the law. 

In determining whether the conspiracy charged i 


this indictment actually existed, you may consider the 


evidence of the acts and conduct of the alleged conspirators 
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as a whole and reasonable inferences to be drawn from such 


evidence. 

If upon such consideration of the evidence, you 
find beyond a reasenabie doubt, that the minds of the 
conspirators met in ar understanding way, and that they 
agreed, as I have explained, to work together in furtheranc 
of the unlawful wciiaiian alleged in Count l, then proof of th 
existence of the conspiracy is complete. 

If you do conclude that a conspiracy as charged 


did exist, you must next determine the second element of the 


member. 


You will determine this from the proof in the ca 


conspiracy charged; whether the defendant Pedro Lind was a 
e. 


You must cons.der the defendants alleged participation 
separately from that of his alleged co-conspirator, and you 
must make a separate determination as to this defendant. 

However, in so doing, you should consider all th 
evidence, the acts and statements if any of this defendauit 
as well as the acts and statements of the other alleged 
co-conspirator. 

Specifically, you should understand that the mer 
association of a defendant with an alle.:d co-conspirator 
does not establish his participation in a conspiracy if you | 
find one did exist. 
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So, too, mere knowledge by a defendant of a 
conspiracy or the illegal act on the part of another allege 
co-conspirator is not sufficient to establish membership. 

To find the defendant here guilty of conspiracy, 
you must Le satisfied that he knowingly and willfully joine 
the conspiracy with the intent and purpose of furthering it 
object. 

The question of intent is one of fact. Clearly, : 
this concerrs what is in one's mind and the purpose which | 


mctivates a person in the course of conduct. 


| 
We have not yet devised an instrument to record 
intent. It is a mental process. Usually concrete proof, — 
if ever, is not available. Intent and motive are determined > 
from the acts, the conduct, the circumstances, and such 
reasonable inferences as may be drawn therefrom. 

If you find circumstances of secrecy, intrigue, 
the transaction, you may consider these along with other 
evicence in the case as showing a consciousness of guilt. 

Also, you should beat in mind another principle 
of the law of conspiracy: 

When »eople enter into a conspiracy to accomplis 
an unlawful end, each becomes an agent for all the others 
in carry:ng out the unlawful conspiracy; hence, the acts an 
declarations of one in the course of the conspiracy and in 
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furtherance of the common purpose, are deemed to be the 
acts of all, and all are responsible for such acts. 

Accordingly, if you find that the alleged 
conspiracy existed, of which the defendant here and another 
were alleged participants, then acts done and statments and 
declarations made in furtherance of the conspiracy by any 
member of the conspiracy, may be considered against the 
other, even though such acts and declarations were made in 
the absence and without the knowledge of the defendant. 


The question is: 


Did the defendant join another in conspiracy with 


awareness of at least some of its basic purposes and aims. 


If so, then the law treats him as a full memper of the 
conspiracy and he becomes liable for the acts of the other 
conspirator. 

Thus, if you find that the defendant is a 
conspirator, then, however limited his role in furthering th 
objectives of the conspiracy, he 1 responsible for all that 
was done in furtherance thereof during its continuance. 

Now, the third essential element of the crime of 
conspiracy is that an overt act to effect the object of the 
conspiracy be committed by at least one of the co-conspirato 
after the unlawful agreement has been entered into. 

An overt act is any step, action or conduct which 

A-20 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y — 791-1020 


Pglt 817 
is taken to achieve, accomplish or further the objective 
of the conspiracy. 

The purpose of requiring proof of one overt act 


is that while parties may conspire and agree to violate the 


law, they may change their minds; they may do nothing to 
carry it into effect, in which event it would constitute 
no offense. 

The overt act itself need be neither a criminal 
act nor the very crime which is the object of the conspiracy 
It need not have been committed by the defendant here, Mr. 
Lind, but rather, could be committed by his alleged 
co-conspirator, Mr. Pereira. 

The overt acts alleged in the indictment as part 


of Count l are as follows: 


In furtherance of said conspiracy and to effect the 


objects thereof, the defendants did commit the following 


overt acts among others in the Southern District of New York 
and elsewhere: 

1. On or about the 13th day of January, 1976, 
the defendant Pedro Lind drove a car containing Kathleen Ann 
Lutzen and the defendant Hector Luis Pereira into New York 
from the George Washington Bridge. 


2. On or about the 13th day of January, 1976, 


the defendants Hector Luis Pereira and Pedro Lind entered 
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1416 Mount Hope Place, Bronx, New York, with Kathleen Ann 
Lutzen. 

3. On or about the 14th day of January, 1976, 
at approximately 1 a.m., the defendant Hector Luis Pereira 
made a telephone call from a public telephone in the Bronx, 
New York. 

4. On or about the 14th day of January, 1976, A 
defendant Hector Luis Pereira picked up an envelope containing 
approximately $2,000 in currency from under a taxicab parked 


in the vicinity of 176th Street and Jerome Avenue, Bronx, 


New York. | 
5S. On or about the 14th day of Janvary, 1976, th 


defendant Hector Luis Pereira walked out of 1416 Mount Hope 
Place, Bronx, New York, with Kathleen Ann Lutzen. 

Again, it in not necessary for the government to 
Prove that eash member of the conspiracy, if you find that 


a conspiracy existed, committed or participated in any par- | 


ticular overt act, since the act of any one done in further- 
ance of the conspiracy, becomes the act or acts of all the 
members. 

Also, the government is not required to prove eac 
of the overt acts. It is sufficient, if the government proves 
the commission of at least one of the acts set ‘forth in the 


indictment on or about the time alleged. 
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It need not have occurred at the precise time or 
the precise place alleged therein. 

Also, while the indictment alleges that the 
conspiracy began from on or about January 13, 1976 and con- 
tinued to on or about January 14, 1976, it is not essential 
for the government to prove that the conspiracy started and 
ended on or about those specific dates. 

It is sufficient if you find that in fact a 
enables was formed and existed for some period of time 


within the period set forth in the indictment and at least 


one of the overt ac. ; was committed during that period. 
The offense of conspiracy is complete when the 


unlawful agreement is made and any single overt act in 


furtherance of the conspiracy is committed by at least one 
of the conspirators. It is not necessary for completion of 


this crime that the conspirators succeed in carrying out 


the conspirators' unlawful purpose. 
Thus, in order to prevail under the conspiracy 


count, the government must establish by the required decree 


of proof as I have spelled it out to you, the existence of | 


the unlawful agreement, that the defendnat Pedro Lind anewhabie 
and willfully associated himself with the conspiracy and the 
commission of at least one overt act in furtherance thereof. 


If the government succeeds,your verdict on the 
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conspiracy count, Count 1, should be guilty. If the 


government fails, your verdict should be not guilty. 

Now, as to Count 2. It reads as follows: 

On or about the 13th day of January, 1976, in th 
Southern District of New York, Hector Luis PEreira and Pedr 
Lind, the defendants, unlawfully, willfully and knowingly 
did seize, confine, inveigle, decoy, kidnap, abduct and 
carry away and hold for ransom and reward and otherwise, 


a person, namely Kathlern Aun Lutzen, and did willfully 


transport said person in interstate commerce, to wit, from 


New Jersey to New York. 

To find the defendant Pedro Lind guilty on the 
second count you must find each of the following elements 
beyond a reasonable doubt. 

First, on the 13th day of January, 1976, the 
defendant, Pedro Lind unlawfully seized, confined, decoyed, 
inveigled, kidnapped, abducted or carried away Kathleen Ann 
Lutzen, and he did so without her consent. 

Second, that in doing so, the defendant trans- 
ported Kathleen Ann Litzen in interstate commerce, that is 
from one state tc another, here, from New Jersey to the 
Southern District of New York. 

Third, that the defendant held the victim, Miss 
Lutzen, for ransom, reward or otherwise. 


Four, that the defendant did these acts 
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knowingly and willfully. 


The first element of Count 2 is that the defendant 


unlawfully seized, confined, inveigled, decoyed, kidnapped, 
abducted or carried away the victim, Kathleen Ann Lutzen. 
Kidnapped, means to take and carry away a 
person by force and against that person's will. 
Inveigle means to lure or entice or lead astray 
by false representation or promises or other deceitful meang. 
Decoy means enticement or a luring by means of 


fraud, trick or temptation. 
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Seize, confine, abduct, and carry away, all 


denote the taking and carrying away or holding of a person 


by force without that person's consent, thus, under this 


first element, the second count, you must find beyond 
a reasonable doubt that the defendant unlawfully took 
and carried away or held the victim, held Kathleen Ann 
Lutzen by force or by the type of enticement I have 
described and did so without her consent and against 
her will. 

The second element of this count is that 
the defendant transported the victim, Miss Lutzen, in 
interstate commerce from New Jersey to New York. 

When I say “the victim", you understand that 
I am talking only about the person alleged in the indictment 
to have been involved in this matter. 

It is sufficient on this element if you find 
beyond a reasonable doubt that the defendant transported 
Miss Lutzen across state lines. 

It is not necessary to prove that the 
defendant knew he was taking her across state lines or 
that he intended to take her from one state to another. 

It is sufficient if the government proves beyond a reasonable 
doubt that the defendant wilfully and knowingly transported 


her from one point to another and in so doing he cross 
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a state line. 

The third element you must find beyond a 
reasonable doubt, still with respect to Count 2, is that 
the defendant held her for ransom, reward, or otherwise. 

Thus, while it is sufficient to find that the 


defendant held Miss Lutzen at least, in part, for pecuniary 


gain, it is also sufficient on this element if you find 


beyond a reasonable doubt that she was held against her 
will, in whole or in part, for a reason other than pecuniary 
gain, such as for sexual gratification. 


The government contends that the evidence 


at trial shows that the defendant Pedro Lind held “iss 


Lutzen in part for a share of the $2,000 ransom that wax 
collected from her father and in part for Lis owr sexual 
gratification. 

If you find beyond a reasonable doubt the 
defendant neld her for either one or both of these reasons, 
this element of Count 2 is satisfied. 

In order to convict on any count you must 
find beyond a reasonable doubt that the defendant's alleged 
offense was committed wilfully and knowingly. Ay ict 


is done knowingly if it is done voluntarily and purpvsely 


and not because of mistake, mere negligence or other 


innocent reasons. An act is done wilfully if it is done 
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knowingly and deliberately. 

“Wilful" does not mean that a defendant in 
addition to knowing what he is doing must also suppose 
he is breaking the law. 

The third count of the indictment reads: 

On or about the 14th day of January, 1976, 
in the Southern District of New York, Hector Luis 


Pereira and Pedro Lind, the defendants, unlawfully, 


wilfully and knowingly did receive, possess and dispose 


of money, to wit, approximately $2,000 in currency and 
a portion thereof, which had been delivered as ransom 
and reward in connection with a violation of Title 18 


United States Code, Section 1201, to wit: A violation 


set forth in Count 2 of this indictment, knowing the 
same to be money which had been delivered as such ransom 
or reward. 

To find the dei:ndant Pedro Lind guilty on 
Count 3 you must find each of the following elements 
beyond a reasonable doubt: 

First, that the violation of the section to 


which I have just referred, which is charged in Count 2, 


occurred. You need not find that he defendant is guilty 


of the crime charged in Count © but you must find that 


somone committed the kidnapping alleged in Count 2. 
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If you find that no kidnapping occurred as 
charged in Count 2, you must acquit the defendant Pedro 
Lind on Count 3. 

Second, that money or other property was 
delivered as ransom or reward in connection with the kid- 
napping charged in Count 2 of the indictment. 

Third, that on or about January 14, 

1976, in the Southern District of New York, the defendant 
Lind wilfully and knowingly received, possessed, or dis- 
posed of said money or othrr property or any portion of 
it knowing that it was money or property that had been 
delivered as ransom or reward in connection with the 
kidnapping. 

Count 4 reads as follows: 

On or about the 14th day of January, 1976, 
in the Southern District of New York, Hector Luis Pereira 
and Pedro I.ind, the defendants, did transmit in interstate 
commerce a communication, to wit, a telephone call from 
New York to New Jersey containing a demand and request 
for a ranscm or reward for the release of the kidnapped 
person, namely Kathleen Ann Lutzen, 

To find the defendant Pedro Lind guilty on 
Count 4 you must find each of the following elements 


beyond a reasonable doubt: 
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First, that on or about January 14, 1976, in 
the Southern District of New York, the defendant transmitted 
in interstate commerce a communication, specifically a 
telephone call from New York to New Jersey. 

Second, that this communication contained a 
demand or request for a ransom or reward for the release 
of a kidnapped person, Kathleen Ann Lutzen, 

Third, that the defendant acted wilfully and 
knowingly. 

Finally, Count 5 reads as follows: 

On or about the 13th day of January, 1976, 
in the Southern District of New York, Hector Luis Pereira 


and Pedro Lind did unlawfully, wilfully and knowingly 


use a firearm to commit a felony for which they may br 
prosecuted in a Court of the United States, to wit, the 
felony charged in Count 2 of this indictment. 


To find the defendant Pedro Lind guilty on 


Count 5 you must find each of the following elements 


beyond a reasonable doubt: 

First, that the defendant committed th: 
kidnapping char: .d in Count 2. You will consider whether 
the defendant is guilty on Count 5 only if you have found 
him guilty on Count 2. 


Second, that on or about January 13, 1976, 
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2 i in the Southern District of New York, the defendant used 
3 | a firearm, a gun, to commit the kidnapping charged in 

> 4 | Count 2. The firearm need not have been fired but 
5 | must have been used by the defendant in some manner to 
6 || enable him to commit the kidnapping. 
7 || Third, that the defendant acted wilfully and 
8 knowingly. | 
9 | Now there is one other statute that I | 
10 | must discuss with you. | 
1] | Any person who commits the acts that each of 
12 | the statutes charged in the substantive counts, Counts | 
13 | 2 through 5 declared to be a crime, of course, commits 
14 a crime. 
15 It is also a crim,e however, not only to | 
16 commit the illegal acts to which I have just referred, 
17 | but to aid or abet or procure or induce another person 
18 | to commit such acts. This is based on the aiding and . 
19 || abetting statute, as it i3 called, Section 2 of Title 
2 | 18, which rea’s as follows: 7 
21 | Whoever commits cn. offense against the United 

- 
t 22 States or aid, abets, counsels, commands, induces or 

~ 3 | procures its commission, is punishable as a principal. 
24 This statute therefore provides that a 
25 || person who aids and abets another to commit an offense 
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is just as guilty of that offense as if he committed it 
himself. 

Accordingly, yo" may find the defendant 
guilty of the offense charged in any substantive count of 
this indictment if you find beyond a reasonable doubt 
that another pe. on committed the offense charged in that 
count and that the defendant Lind aided and abetted that 
person in effectuating it. 


To determine whether the defendant aided and 


yourselves these questions: 

Did he associate himself with the venture? 
Did he participate in it as something he wished to bring: 
about? Did he seek by his actions to make it succeed? 
If he did then he is an aider and abettor. 

Of course to find the defendant cuilty of 
aiding and abetting you must find something more than 
mere knowledge on his part that a crime was being committed, 
for a mere spectator at a crime is not a participant. 

In order to convict it is not necessary that 
you find that the defendant himself did all of the 
criminal acts since participation in the crime can be 
found if you find he aided and abetted, he assisted 


another in .vmmitting it. 
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abetted the commission of the offense, you should ask 


For example, if you find on Count 4 thet 
Hector Luis Pereira actually made the interstz-e , . “phone 
call to Warren Lutzen demanding the payment ©” a ransom 
for the release of his daughter, and if you also fincé 
beyond a reasonable doubt that the defendant Lind helped 
Pereira bring the kidnapped victim, Kathleer Ann Lutzen, 
to the public telephone so she could speak to her father 
on the phone so as to induce him to comply with the ransom 
demands that Pereira made in that same telephone call, 
then you may find the defendant Pedro Lind guilty on 
Count 4. 

Now I have used in these instructions the 
phras: "beyond a reasonable doubt" several times. What 
is a reasonable doubt? 

A reasonable doubt is one which appeals to 


your reason, to your judgment, to your common sense, and 


to your experience. It is not impulse, whim, or speculation. 
It is not an excuse to avoid the performance of an un- 


pleasant duty nor sympathy for a defendant. On the 


contrary, it is a dow:t which a reasonable person has, 


after carefully weighing all the evidence. 

A reasonable doubt may arise not only from 
the evidence presented but also from the lack of evidence 
since the burden is always upon the prosecution to prove 
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the defendant, the accused, guilty beyond a reasonable 
doubt. 


The defendant, as I have tol. you, has a 


right to rely upon the failure of the prosecution to 


establish every element of the crime or crimes with 
which he is charged beyond a reasonable doubt. 

If after a fair and impartial consideration 
of all the evidence in the case, or the lack of it, you 
can honestly say you have such a doubt as would cause 
prudent persons to hesitate before acting in matters of 
importance to themselves, then you have a reasonable 
doubt, and then it is your duty to acquit. 

On the other hand, if after a fair and 
impartial consideration of all the evidence you can 
honestly say you are convinced of the guilt of the 
defendant with such conviction that you would be willing 
to act upon it in important and weighty matters in your 
personal @fairs, then you have no reasonable doubt 
and under that circumstance it is your duty to convict. 

One final word. Beyond a reasonable doubt 
does not mean beyond all possible doubt. If that were 
the rule few people would be convicted. 

Consequently, the law in a criminal case 
is that it is sufficient if the guilt of a defendant is 
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established beyond a reasonable doubt. It follows that 
if after considering ali the evidence in the case or the 
lack of evidence you find that the proof with respect to 
the defendant is as consistent with innocence as it is 
with guilt, or that it is only less likely that the 
defendant is i: .10cent then guilty, then he should be 
acquitted. 

If you find that the law has not been violated 
you should not hesitate for any reason to find a verdict 
of not guilty. But, on the other hand, if you should 
find that the law has been violated you should not 
hesitate, as I have said, because of sympathy or for any 
other reason to render a verdict of guilty. 

Generally speaking, there are two kinds of 
evidence. One is called direct and the other is called 
circumstantial. 

Direct evidence is where a witness testifies 
to what he saw, what he heard, what he observed, what he 
knows of his own knowledge. 

Circumstantial evidence is evidence of acts 
and circumstances from which one may infer connected 
facts which reasonably follew in the common experience 
of mankind. 


Circumstantial evidence is the evidence which 
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tends to prove a disputed fact by proof of other facts 
which have a logical tendency to lead the mind to a 
a-conclusion that those facts exist which are sought to 
be established. Circumstantial evidence, if believed, 
is of no less value than direct evidence for in either 
case you must be convinced beyond a reasonable doubt. 

A simple example which is always used in this 
courthouse of circumstantial evidence: Let's assume 
that when you entered the courthouse this morning the 
sun was shining brightly. It was a clear day. No rain. 
Now let's assume when you came into the courtroom the blinds 
were drawn so you could not look outside. While you 
were sitting in the jury box somebody walks in with an 
umbrella dripping wet, somebody else comes in with a 
dripping raincoat. You can't look out the courtroom and 
you can't see whether it is raining. You can't say it is 
but you know of your own observation that it is raining. 

On the facts I have just related it would 
be reasonable and logical for you to conclude that it is 
now raining. 

That is about all there is to circumstatial 
evidence. You can infer on the basis of reason and 


experience of established facts the existence of some other 


fact. 
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It is your job to determine the credibility 
of the witnesses. How do you determine their credibility? 
Well,. you use your own plain everyday 
common sense. You have seen the witnesses. You have 
observed them, their manner. Whatever credit you may 
give to the tes -imony of a witness must be determined 
by your observation of them, of their conduct, of their 
manner of testifying and their relationship or interest 
in the matter. 
An interested witness is not well unworthy 
of belief. It is a factor, however, which you may consider 
in determining the weight and credibility to be given to 
his testimony. If you find that any witness has wilfully 
testified falsely as to any material fact, you may dis- 
regard all of that witness' testimony or accept only that 
part of it which you believe, and reject what you disbelieve. 
A witness may be discredited or impeached by 
contradictory evidence or by evidence that at other times 
the witness has made statements which are inconsistent 
with the witness' present testimony. Admissions of the 
defendant are among the most effectual proofs in the iaw, 
and constitute strong evidence against the party making 
them. Strong evidence as to the facts stated in those 


admissions. 
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You have heard testimony by Special Agent 
Harold Gossett and by Jose Ocana that the defendant made 


a statement after he was arrested. If you find that the 


defendant did make the statement, then you may give that 


statement such weight as you believe it deserves, after 
considering all the circumstances that were brought out 


in the evidence. 


The flight: of a.defendant or his alteration 
of his appearance immediately after it is discovered that 
a crime has been committed is a fact which, if proved, 
may tend to prove consciousness of guilt on the part of 
a defendant, and may be considered and weighed by the 
jury in connection with all the other evidence. Whether 
or not evidence of flight or of the defendant's alteration 
of his appearance shows a consciousness of guilt and the 
Significance if any to be attached to such circumstances 


are matters for your deliberation. 


The flight of a defendant or the alteration 
of his appearance of his appearance does not constitute 
a presumption of guilt. It is merely a fact tobe considered 
by you together wich all the other evidence in determining 
the guilt or innocence of a defendant. 


You have heard expert testimony. The general 


rule is that witnesses are permitted to testify only as 
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to facts and may not express their opinions. The exception 
to this rule is the opinion of a qualified expert in some 
particular technical matter. 

The expert may testify as to his opinion on 
a subject concerning which he has special knowledge. 

You may consider the expert's qualifcations and opinion, 
weigh his reasons, if any, and give his testimony such 
weight as you feel it deserves. 

Expert opinion is purely advisory, and you 
may reject it entirely if in your judgment the reasons 
given for it are not convincing or sound. The actual 
determination in this case rests with you, not with the 
experts. 

The procedures of the Court to compel witnesses 
to testify here is equally applicable to both sides, the 
government and the defendant. 

If the potential witness could have been 
called by the government or by the defendant and neither 
side call him, then you may infer that the testimony of 
the aksent witness might have been unfavorable either 
to the government or to the defendant or to both. 

On the other hand, it is equally within your 
province to draw no inference at all from the failure of 


either side to call a witness. 
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The indictment is in five counts. Each 
count constitutes a separate crime. Whiel there are 
facts and elements common to more than one count, you 
must nevertheless consider each count separately and 
return a separate verdict of guilty or not guilty to 
each count in the indictment. 

You may not allow a consideration of the 
punishment which may be inflicted upon the defendant 
convicted to influence in any way your verdict or to 
enter into your deliberations in any way. The duty of 
imposing sentence if there is a conviction is entirely 
upon me and it is not your function in any way to consider 
it. 

Once again, if you fail to find beyond a 
reasonable doubt as to any element of any of the counts 
that the defendant has violated the law, you should not 
hesitate for any reason to find a verdict of acquittal on 
that count. 

On the other hand, if you find that the law 
has been violated under the rules and instructions that 
I have given you, you should not hesitate because of 
sympathy or any other reason to render a verdict of 
guilty. 


The purpose of your deliberations will be to 
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exchange views, to discuss and consider the evidence, to 
listen to each other's arguments, present your own 


views, and, finally, if you can, to reach a unanimous 


verdict to each count, based solely and wholly on the 
evidence, and without violence to your own individual 
judgment. 

Each of you must decide this case. for your- 
selves, but do so only -fter an impartial consideration 
of theevidence in the case with your fellow jurors. 
Don't hesitate to re-examine your own views, to change 
your opinion when after discussion you think your own 
views are in error. 


But if after carefully considering all of the 


evidence in the case and the arguments of your fello 
jurors, you hold a conscientious view which differs from 
the others, you are not to yield your view simply because 
you are out-numbered. 


If in *he course of the deliberations you 


need to examine any of the exhibits, desire to have 


any of the evidence read back to you, wish to see the 
indictment, anything else you would like from me, Mr. 
Artesona, will you please give the marshal a note 
telling me what you would like, and we will be glad to 


do whatever we can tohelp you. 
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In sending me a note, Mr. Artesona, do not 
indicate to me in any way what your vote is at the moment. 
I have told you that your verdict must be unanimous, 
either not guilty or guilty and must be on each of the 


five counts. 


I am sure you recall, sums up your duty: Without fear 


or favor to anyone, you will truly try the issues between 


this defendant and the .overnment, based solely on the 
evidence and the Court's instructions as :o the law. 


This is important to the government, it is 


I think, mempers of the jury, your oath which 


important to the defendant. 
All right, gentlemen. 
MR. GOTKIN: No exceptions, your Honor. 


MR. VIZCARRONDO: I have none,your Honor. 


MR. GOTKIN: Excuse me, your Honor. No 
exceptions except as previously set forth. 
THE COURT: ‘rhank you. Miss Kemore, Mr. Tenabrus °o, 
we are happy to have you with us, we appreciated your 
attention, your patience, your willingness to serve. I 
am sorry to say we do not need you any longer. You are excused. 


(The two alternate jurors were discharged 


and left the courtroom) 


(At 4:32 p.m. a marshal was duly sworn) 
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